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Court of Appeals of the District of Columbia. 


No. 3176. 

George S. Engle et al., Appellants, 

vs. 

Robert H. McNeill. 


a Supreme Court of the District of Columbia. 

At Law. No. 60881. 

Robert H. McNeill, Plaintiff, 
vs. 

George S. Engle, American Elementary Electric Company, 
a Corporation, and George W. Ray, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of \\ ashington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Filed December 6, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60881. 

i 

Robert H. McNeill, Plaintiff, 

vs. 

George S. Engle, American Elementary Electric Company, 
a Corporation, and George W. Ray, Defendants. 

The plaintiff, Robert H. McNeill, a resident of the District of 
Columbia, sues the defendants George S. Engle, a resident of the 
1—-3176a 
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District of ( olumbia. American Elementary Electric Company, a 
corporation, existing under the laws of the District of Columbia, and 
George \\ . Kav, a resident of the District of Columbia, for that the 
defendants George S. Engle and American Elementary Electric 
Company, a corporation, as principals and the defendant George W\ 
Ray as surety, at the City of Washington, in the District of Colum¬ 
bia, heretofore, to wit, on the — day of July, A. D., 1917, by their 
certain writing obligatory, sealed with their seals and now shown to 
the Court here, the date of which writing obligatory is a certain day 
and year, to wit, the day and year aforesaid, acknowledged them¬ 
selves to be held and firmly bound unto the plaintiff in tlie sum of 
bix Hundred ($600.00) Dollars to be paid to the plaintiff, his ex¬ 
ecutors. administrators, successors or assigns, to which payment they, 
the said defendants thereby bound themselves, jointly and severally, 
which writing obligatory contained a recital to the effect that the said 
George S. Engle and American Elementary Electric Company, a cor¬ 
poration. had prosecuted an appeal'to the Court of Appeals of 
- the District of Columbia, to review the judgment rendered bv 
the Supreme Court of the District of Columbia in the case of 
Robert H. McNeill (being the plaintiff herein) vs. the said George S. 
Engle and American Elementary Electric Company, a corporation, 
known as Number 584 < 1 At Law, and which said writing obligatory 
was subject to a certain condition thereunder written to the effect 
that if said George S. Engle and American Elementarv Electric Com¬ 
pany, a corporation, should prosecute their said appeal to effect, and 
answer all damages and costs, if they should fad to make good their 
plea, then said obligation should be void; otherwise, the same to be 
and remain in full force and virtue. 

And the plaintiff alleging a breach of the condition of said writing 
obligatory says that the said George S. Engle and American Ele^ 
men tan Electric Company, a corporation. Appellants in said appeal 
from the judgment of the aforesaid Law cause Number 58471 did 
not prosecute their said appeal to effect nor make good their plea nor 
answer all damages and costs which were sustained bv. accrued to 
and became payable to the plaintiff by reason of the failure of George 
b. Engle and American Elementary Electric Company, a corporation 
to prosecute their appeal to effect or to make good their plea which 
damages and costs the plaintiff alleges were, and are, equivalent to 
tne amount of the judgment appealed from with interest and the 
costs adjudged to the appellee (plaintiff herein) bv the Court of 
Appeals of the District of Columbia, and the costs adjudged to the 
plaintiff bv the Supreme Court of the District of Columbia in the 
said Law Cause Number 58471. 

o p«;^ d v he allege f that the Judgment in said 

£?u be u°v 4 -i At LaW (the ful1 titlp of which cause 

is, Robert H. McNeill vs. George S. Engle and American Ele¬ 
mentary Electric Company, a corporation) was rendered and entered 
kj supreme Court of the District of Columbia in favor of the 
plaintiff aeamst said defendants on the 16" day of Julv, 1917. for the 
sum of Three Hundred and Eighty-five ($385.00) Dollars with in- 
terest from the 16" day of Julv 1917, and cost? of suit* that 

on the 16 day of July 1917, an appeal was noted by said defendants 
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George S. Engle and American Elementary Electric Companv, a cor¬ 
poration. and thereafter within the time limited by law and the 
Rule* of Court for tiling ot appeal bond to operate as a supersedeas, 
to wit, on the 30th day of July, 1017, the appeal bond herein declared 
on was hied in said cause and approved by the Court, and operated 
to supersede and suspend the issuing of any writ of execution upon 
and the enforcement of said judgment pending the said appeal, 
to wit from the noting of said appeal or from the filing and approval 
c W eal k° nc l to the sending down and docketing in the office 
ot the Clerk of the Supreme Court of the District of Columbia of the 
mandate of the Court of Appeals dismissing said appeal, said Court 
°L_P pea ] s . liavin £ dismissed said appeal on the 4th day of October, 
G mandate having been sent down to the Supreme Court 

of the District of Columbia and docketed in the Clerk’s Office thereof 
on the 5 day of November, 1917. 

And the plaintiff further alleges that after the mandate of the 
Court of Appeals had been docketed in the Clerk’s Office of the Su- 
preme Court of the District of Columbia, on the date aforesaid, 
4 the plaintiff, bv his attorney, secured from the Clerk of said 
Supreme Court of the District of Columbia two (2) short 
copies of the judgment rendered in his favor in the said Law Cause 
Number o8471 and mailed one copy thereof to the defendants 
George S. Engle and American Elementary Electric Companv a 
corporation, and the other copy to defendant George W. Rav ‘ the 
surety on the Appeal bond herein declared on and demanded pay¬ 
ment thereof; that immediately after this demand was made the de¬ 
fendant George S. Engle, on his own behalf and in behalf of his co- 
detendant, American Elementary Electric Companv, a corporation, 
hied a Bill of Complaint in the Equity Division of the Supreme Court 
of the District of Columbia whereby he sought a Writ of Injunction 
enjoining and restraining the plaintiff from collecting the judgment 
rendered in his favor in said Law Cause Number 58471 and a rule to 
show cause was ordered to issue on the said Bill of Complaint and was 
issued by the Clerk of the Supreme Court of the District of Columbia 
and served on the plaintiff herein by the United States Marshal of the 
District of Columbia, citing this plaintiff to appear in said Court on 
the date therein named, and show cause whv said Writ of Injunc¬ 
tion should not be allowed pending the finaf hearing of said Equity 
Cause, and in due course this plaintiff, by his attorney, filed a motion 
to dismiss the Bill of Complaint in said Equitv cause, and said 
Motion was heard by His Honor, Mr. Justice Siddons, on the 23rd 
day of November, 1917, and thereafter on, to wit, the 26" dav of 

November 1917 passed a decree dismissing said Bill of Complaint 
with costs. ^ 


The plaintiff further alleges that the said defendant George 
° S. Engle and American Elementary Electric Companv, a cor¬ 
poration, have not nor has the defendant George W. Ray 
surety on said appeal bond, paid to the plaintiff the damages afore¬ 
said, or any part thereof, to wit, the amount of said judgment and 
interest thereon and the costs adjudged to the plaintiff by the Su- 
preme Court of the District of Columbia, aforesaid, which costs were 
in'inn‘n if Glerk to the present time in the sum of forty-two and 
10/100 Dollars ($42.10) and the further sum of — ($—) adjudged 
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to the plaintiff by the Court of Appeals of the said District of Colum¬ 
bia, making the net costs forty-two <fc 10/100 dollars ($42.10) to the 
damage of the plaintiff in the amount of Six Hundred ($600.00) 
Dollars, therefore, the plaintiff brings his suit. 

The plaintiff claims judgment in the penalty of said bond, to wit, 
Six Hundred ($600.00) Dollars to be released, discharged and satis¬ 
fied upon the payment bv the defendants or either of them, of the 
amount of the actual damages (including costs) as aforesaid, that is 
to say, the sum of four hundred twenty-seven & 10/100 (*427.10) 
Dollars, with interest on $385.00 from the 16 day of July A. D., 
1917, and on the balance thereof from the filing of this suit, together 
with costs of this suit. 

JAMES W. McNEILL, 

Attorney for Plaintiff. 


Memoranda m. 


Plaintiff files herewith a true copy of the appeal bond sued upon, 
the original of which is on file in the Office of the Clerk of the Su¬ 
preme Court of the District of ( olumbia, a duly certified copy of the 
Decree dismissing Bill of Complaint in Equity Number 
6 35557, dated November 29th, 1917, and a short copy of the 

judgment in the said Law Cause Number 58471, and asks 
that said Bond, Decree and Judgment be considered as a part of the 
above Declaration. 

JAMES W. McNEILL, 

Attorney for Plaintiff. 

Supersedeas Bond for Appeal to Court of Appeals. 

Filed December 6, 1917. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Filed July 30/17. J. R. Young, Clerk. 

At Law. No. 58471. 

Robert H. McNeill 


vs. 

George S. Engle, American Elementary Electric Company, 

a Corporation. 


Know all men by these presents, That we, George S. Engle and 
American Elementary Electric Company, a corporation, as princi- 
pals, and George \V . Ray as surety, are held and firmlv bound unto 
the abo\e-named Robert H. McNeill in the full sum of Six hundred 

be P8ld *° the Sald Roben H - McNei11 his executors, ad- 

tn,?vT£ re ’ T 0 ™- ° r To which payment, well and 

trujj to be made, we bind ourselves, and each of us, jointly and sev¬ 
erally, and our and each of our heirs, executors, administrators, sue- 
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c-es^rs, and assigns firmly by these presents. Sealed with our seals 
and dated this day of July, in the year of our Lord one thousand 
nine hundred and seventeen. 

W hereas the above-named George S. Engle and American Ele- 
mentary Electric Company a corporation have prosecuted an appeal 
to the Court of Appeals of t.he District of Columbia, to reverse the 
Judgment-Decree—rendered in the above suit by the said Supreme 
_ Court of the District of Columbia: 

' X I’"; therefore, the condition of this obligation is such, 

lm 1 the above-named George S. Engle and American Ele¬ 
mentary Electric Company a corporation shall prosecute said appeal 
to effect, and answer all damages and costs if they shall fail to make 
good their plea then this obligation shall be void; otherwise, the 
same shall be and remain in full lorce and virtue 
Sealed and delivered in the presence of 

r , GEORGE S. ENGLE, [seal.] 

f SEAL «] AMERICAN E. E. CO., 

By GEO. S. ENGLE, 

President, [seal.1 
GEORGE W. RAY. [seal.] 

Approved the 30th day of Julv, 1017. 

J. HARRY COVINGTON, 

Chief Justice S. C. D. C. 

A true copy. 

Test: 

J. R. YOUNG, Clerk, 

By A. W. LEVENSALER, 

Ass’t Clerk. 

(In margin:) 1 consent to the approval of this bond 

james w. McNeill. 

Att’y for Pl’t’f. 

Affidavit of Merit. 

Filed December 6, 1917. 


r J’ R .? bert H McNeill, being first duly sworn depose and say: that 

fti? m ffi!? pe ( rS ° n ," aI 1 lie ' a ' plaintiff in the Declaration to which 
this affidavit is attached, and wfiich is made a part hereof; I have a 

* ^oodeause of action against George S. Engle, American Ele- 
mentan- Electric Company, a Corporation and George \V 
Bay, the parties named as defendants in the said Declaration 
which said cause of action is as follows, to-wit ’ 

I have read the Declaration in the above entitled cause hereunto 
annexed, and the facts therein stated are true, and I refer to the same 
as a part of this affidavit; that as appears from the records of the 
Supreme Court of the District of Columbia, I recovered judgment 
against George S. Engle and the American Elementary Electric^- 
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panv, a corporation, defendants herein in the sum of Three Hundred 
and Eighty Five Dollars ($385.00) on the 16th day of July, 1917, 
and appeal was noted in open Court by the said defendants,' and on 
motion of their attorney, the amount of the appeal bond to operate 
as a supersedeas was fixed by the Court at the sum of $600.00, and 
subsequently, to-wit, July 30, 1917. the appeal bond declared on in 
the annexed Declaration, a true copy of which is filed with said Dec¬ 
laration. was approved l y the Court and tiled in said law cause No. 
58471 ; that said bond was duly executed by the obligators therein, the 
said George S. Engle, American Elementary Electric Company, a 
corporation, as principles, and the said George W. Ray, as surety! 

1 hat subsequently the time tor the filing of Bill of Exceptions in 
the Supreme Court ofjlie District of Columbia was by consent ex¬ 
tended to September 17, 1917, and the time for filing a Transcript of 
Record of the appeal was by consent extended to September 29. 1917, 
but no further extensions were granted; that within the extended 
periods aforesaid the said appellants in said Law Cause No. 58471 
tailed and neglected to file their Bill of Exceptions in the Supreme 
Court of the District of Columbia, and failed to file a tran- 

9 script of Record of the said appeal in the Court of Appeals of 
the District of Columbia; and thereafter the plaintiff herein 

obtained from the Clerk of the Supreme Court of the District of 
Columbia the certificate allowed under Rule 15 of the Court of 
Appeals of the District of Columbia, and filed said certificate with 
his petjtion to dismiss the appeal in the Court of Appeals on October 
4, 1. 1 /, and on the ."anie day the ( ourt ordered said appeal dismissed ■ 
that, subsequently the appellants in said Law Cause No. 58471 filed a 
petition to the Court of Appeals, on to-wit: October 18. 1917 p rav - 
ing the Court to \acate the order of dismissal ot said appeal and to 
reinstate the same; and said petition on to-wit. November 3, 1917, 
* as dismissed by the Court, and on the same day the mandate of the 
Court ot Appeals sent down to the Supreme Court, and said mandate 
™ of November A. D. 1917, was duly docketed in the Clerks 

Office of said Court, all of which the defendants herein had notice- 
that promptly thereafter the plaintiff in said Law Cause, by his 
attorney, obtained two short copies of the judgment in said cause and 
mailed one to defendants. George S. Engle and American Elemen¬ 
tary Electric Company, a corporation, and the other to George W. 
Rav, surety, and demanded of each of said parties payment of said 
judgment, interest and costs; that no part of said judgment, intere-t. 
and costs adjudged bv the said Court of the District of Columbia 
in favor of the plaintiff, or the costs adjudged by the Court of Appeals 
to plaintiff has been paid, although demand for payment thereof 
was made upon each of said defendants; that in response to demand 
for payment the defendant, George 8. Engle, on his behalf, and on 
a * °* co-defendant, the American Elementary Electric 

10 Company, a corporation, filed a Bill of Complaint in the 
Equity Division of the Supreme Court of the District of Co¬ 
lumbia whereby he sought a Writ of Injunction to restrain and 
enjoin the plaintiff ^herein from collecting the judgment in said 
Law Cause No. 58471, and on said Bill of Complaint the Court 
granted a Rule to show cause why the said injunction should not be 
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c,«r£vtnS;*ir™''t o !'” f ,? id •*% p-> "»• ■» 

dismiss the Bill of Comnlaint in i^ utto ™ey, hied a motion to 
was heard bv Mr Justice SirM & ^ equity cause and said motion 

conclusion ol' said hearing the Co„h IViA 9 . 17 > w.d at the 


of Complaint in said equity cuuse. 81 ^"™ “ deCTee <“«*** the 

by giving an approval* of itd'sunersedc executu i n of bis judgment 
prevented from collecting «aid iudmnem a 3 P ? lJ bo ? d 1 have been 
amount thereof, with interest and cStl n’ d 1 ?■" imaged in the 
and 1 clatm in his su t h^um ofT ,n ! he D^Mon, 
Dollars and Ten Cents * 407 inV Hundred and Twenty Seven 

thereof from the loth dav of July 1917 ' °" parcel 

anee thereof from the fflino ,,t if.;’ . V» and , ult l ln, erest on the bal- 
of all set-offs and ju*t erounds'ofH /*’ ° geth ‘j r ? ,th costs, exclusive 
titled to recover the sunrrfh, 0 *^/? 86 ’ a 'u d ' ha ‘ 1 am justly en- 

of them, and that the Zn 'o tCSt' d * fend “‘ a <* ei ‘ber 
I am advised, for the penalty of thl* ! ^ rende . r ed should be, as 
Dollars ($600.00) to befi, duSi^in^ Hundred 

1 th aU) 'J ? ,a ‘ed; that if the defendant SreeW ^ a | nd ) , costs 
the said damages or a indomcmt t v ’ eor .& e *^ a y shall pav 

U*s»i? -o«X£°r nr ' * 

ROBERT H. McNEILL. 

^Subscribed and sworn to before me this 5th day of December A. D. 

* t AL ^ KATHERINE A. BAKER, ' 

Notary Public. 

Ue niurrer. 

Filed December 28 1017 

* * * * * * 

Come now the defendants in i 

and say that the declaration here,,, lt°d inlutetanee 68011 ° f them 

GEO. S. ENGLE, 

Attorney f or Defendants. 

Among the points of law intends n 

not appear in said declaration that thi K argued are that it does 

herein was given to secure is a final iudernpm^^V' o? 0 ^ t ^ le k° nc * 

pending appeal or litigation to vacate itlnl’f " 0t l ffeeted by any 
parent thereon. 6 ate it, and for other defects ap- 

. QEO. S. ENGLE, 

A ttorney for Defendants. 


8 GEORGE S. ENGLE ET AL. VS. ROBERT H. MC NEILL. 

To James W. McNeill, attorney for Plaintiff: 

Take notice that the foregoing demurrer will be for hear- 

12 ing on the first motion day in January, 1918. 

GEO. S. ENGLE, 
Attorney for Defendants. 

Motion for Stay of Proceedings. 

Filed December 28, 1917. 

* * * * * * * 

Come now the defendants in the above entitled cause and each of 
them and move the court for a stay of proceedings in the above cause, 
pending the appeal perfected in equity cause No. 35557 now pending 
in the Court of Appeals of the District of Columbia for the purpose 
of vacating the judgment upon which this action is based, as set forth 
in the annexed affidavit. 

GEO. S. ENGLE, 
Attorney for Defendants. 

To James W\ McNeill, Attorney for Plaintiff: 

Take notice that the foregoing motion has been filed in this Court 
for hearing on the first motion dav in January, 1918. 

GEO. S. ENGLE, 
Attorney for Defendants. 

Affidavit of George S. Engle. 

******* 

District of Columbia, To wit: 

I, George S. Engle, being first duly sworn on oath depose and say 
that 1 am one of the defendants in' the above cause, and filed this 
affidavit on behalf of all of said defendants. 

I aver that there is now pending in equity cause No. 35557 

13 suit in Equity filed on behalf of myself and the said Electric 
Company, alleging that the judgment which the bond in this 

case was given to secure, was procured by fraud, and praying for an 
injunction to restrain the said Robert H. McNeill from collecting the 
same, which said suit is now pending in the Court of Appeals of the 
District of Columbia, an appeal having been perfected in said case by 
the affiant. 

Affiant prays that the record and proceedings in said cause may 
be considered on the hearing in this motion as a part of this affidavit. 
That the plaintiff herein, Robert H. McNeill will not suffer any dam¬ 
age and has not suffered any damage by the granting of the stay in 
this cause because he is fully protected'for the amount of his claim 
with interest and costs bv sufficient surety who stands ready and will¬ 
ing and able to pay the claim when the litigation has been finally 
terminated should it be so held. Affiant further says that unless this 
proceeding is stayed, should defendants be required to pay the 
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alleged claim before the termination of said appeal that tliev will 
suffer irreparable damage and will be unable Hle7thS 

GEORGE S. ENGLE. 

^Subscribed and sworn to before me this 28" day of December, 

JOHN R, YOUNG, 

Clerk. 

14 Supreme Court of the District of Columbia. 

Wednesday, February 6, 1918. 

presiding. reS " med l>ursuunt to adjournment, Mr. Justice Siddons 

******* 

Upon consideration of the motion of defendants filed herein m 
slay the proceedings in the I__ _i . ed “ ere . ln > to 


it is hereby overruled.- ’ ” 1Uerea smd motlon and 

>!"'] lie ! ring . the dl 'niurrer of defendants filed herein to 

Memorandum Opinion. 

Filed February 6, 1918. 

***** 

* * * * 

In this case there is filed hv the defendant* * * * , 

‘ BotKmoUoTiid die dtmurrer werefilSbv th S 

they constitute a .series oTptead^S S^^cTrh" 1 " 

is thus obvL ^ the toS ss 

aifflistcr the ^‘ hat the 

, . appeal to the CouKApZlsTftfwffrC 4 !? “ 
?i!»n Na 35557 ’ in wbi <* George S. EngleTnd^the 

in an action at °/ Columbia 

July 16, 1917 for $88“) An n^ a £ ain ? t defendants on 

to tie Court of ApptaU of the E Tr?*”# by the defendants 
in the sum of ^OO was filed to lt i“ appeal ^ 

the issua^ofa writ of 


10 


GEORGE S. ENGLE ET AL. VS. ROBERT H. MC NEILL. 


the appeal was dismissed by the Court of Appeals on October 4, 1917 
and its mandate to that effect was sent to tills court on November 5, 
1917. The judgment not being paid after attempt to collect the 
same had been made, the present action on the appeal bond was 
begun by McNeill, plaintiff, against Engle and the American Ele¬ 
mentary Electric Company and George W. Hay, the surety on the 
appeal bond. In the meantime, an independent proceeding in 
eouitv cause No. 35557, had been begun by Engle and the American 
Elementary Electric Company against McNeill to obtain an injunc¬ 
tion to prevent proceedings to collect the original judgment and to 
set aside the same for fraud. Upon the hearing on the rule to show 
cause issued in that proceeding, no injunction was issued, however, 
and the bill of complaint was dismissed. From that final order of 
this court an appeal to the Court of Appeals has been taken. 

The contention of the defendants in the pending case on the 
motion is that there is in consequence of the appeal from the order 
dismissing the bill in equity no final judgment of this court 
15 in the original case sustained bv the Court of Appeals, upon 
which can be predicated the action on the appeal bond, and 
that the action must be stayed until the decision of the Court of 
Appeals in the appeal from the final order in the equity cause. 
Such a contention is not sound. The appeal bond which is sued upon 
in the pending action was to supersede an execution on the law judg¬ 
ment obtained by McNeill, the plaintiff, against Engle and the Amer¬ 
ican Elementary Electric Company. During the pendency of the 
appeal from that judgment, it was, of course, not a final judgment. 
\\hen, however, the Court of Appeals rendered its decision dismiss¬ 
ing the appeal and thus affirmed the judgment of this court in the 
original case, that judgment became final, and when it was not paid 
the condition of the appeal bond was broken and suit could appropri¬ 
ately be instituted thereon. The motion to stav proceedings must 
therefore be denied. 

The decision on the demurrer is simple. The only question is the 
sufficiency ot the declaration, and an examination abundantly shows 
that it is a good pleading on its face. The demurrer must therefore 
be overruled. 

Motion to stay denied. 

Demurrer overruled. 

J. HARRY COVINGTON, ^ 

Chief Justice. 

Februarv 4, 1918. 

17 Plea of Defendant Engle for American Elementary Electric 

Co. and Himself. 

. Filed February 16, 1918. 

******* 

1. The defendant, George S. Engle, on behalf of said American 
Elementary Electric Company and himself, says, for a plea to the 
declaration herein, that he nor the said Company, defendant, are 
neither indebted in manner and form as alleged in said declaration. 
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STi^''sfithS^Ss its^iSr " ?, ' s " 

in wntine’ to onKmit u.* „ .• , a ia " s mt8, ^hich agreement 

should be agreed upon in writingVfore 

s: Extras 

acquired business from fhern Company and defendant Engle, and 

said agreement and thecadenceJrtf r "r“ onU " afte / he vi olated 
arbitrarily fixed his mvn ™ f the Company and Engle, and 

quantum meruit bv reason of^whPhT a !?^i ^ rough t sl ut on the 

-nt, which juJUnnH suing this *** 

GEO. S. ENGLE, 

Att’y for Defendants. 

4 i 

Affidavit. 

* 

L ^brought upon fit; ^ndlJenlml™’?i 3 ’ ‘ hat this acti °n is 
18 McNeill that neither h,,t b . v fraud by plaintiff 

debted to said plaintiff McNeill^ endan 1 ,C° m P an y are in- 
plaintif)' McNeill apr. il p, k„„iJ • 5 f® ld J ud g men t; that said 
some business, that w f and the C "'»Pany to give hint 

11*14, to sign an h? f 5th da ^ f May, 

of the Companv and the stockholder tv d k n S , e/° r the protection 
lawsuits and the agreement i -f? ^ rom exor bitant charges and 
senting anv bills t^hlte t 1 Wntin ?- re< l uired him before pre 
said Engle and McNeill bv aotp^T 1011 ser }^es fixed by 

he signed with said Engle' to^eain the m "cj ,mg ’ ", h,cdl agreement 
and said Engle, ar l b real n v ll u u hdence of said Company 
them. And that several mZthf«ftel h If , a ° qulred business front 
said agreement so signed bv him and h. d meditated, ignoring 

gained and fraudulently brlughTsu." onlhe'o 8 °° nfidence s ° 
reason of which fraud he nrocnrpH fhi -° j th ( l uantum meruit, by 
brought this action Defendant Kn^l l ud ? ment u P°n which he has 
debted to the pontiff nehher is that he is no * 
sum of $427.10 with interest or jnTnt lT pany »> indebted, in the 
a just defense to the said entife llafm l 8Um " la ‘ ever . but have 
stated in the foregoing y reason of ,he facta before 

m*** .h. 

ther proceeding to benefit himself bv such fraud'helot? . fr ° m fur ' 

this Court of non sidt andfhaTraid nZnt,^ *} judgment of 

this action, and that the iudomom ? i J ^ ^ 1 0 ^ el 11 take nothing bv 
said McNeill judgment include costs to be taxed against 

GEO. S. ENGLE. 
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19 Subscribed and sworn to before me this 15th dav of Feb., 
1918. 

[seal.] MAUDE A. FREEMAN, 

Rotary Public. 


Separate Plea of George W. Ray. 


Filed February 16, 1918. 

******* 


1. The defendant, George \V. Ray, for a plea to the declaration 
herein, says that he is not indebted in manner and form as therein 
alleged. 

And for a further plea to this action on judgment the defendant 
Ray says that he has been circumvented by said plaintiff McNeill, 
through his attorney, James McNeill, shortly after signing said bond, 
which he signed for the purpose of an appeal to the Court of Appeals 
for a rehearing on error; and that the circumvention consists in this 
iraud upon the defendant, to-wit, shortly after signing said bond, 
and before the record was removed by appeal to the Court of Appeals, 
plaintiff McNeill through his attorney caused the record without a 
bill of exceptions to be certified to the Court of Appeals and there 
docketed and dismissed, in order to hold this defendant liable for the 
full amount of his judgment, and deprive him of an appeal and re¬ 
hearing for which purpose he signed the bond, thereby making his 
liability for the full amount of the judgment, without the condition 
of appeal being carried out; and that said plaintiff McNeill now 
brings this action on a judgment procured bv fraud 

GEO. S.’ ENGLE, 

Att'y for Defendants. 


29 Affidavit. 

******* 

v 

District ok Columbia, To wit: ■ 

1. I, George W. Ray, being duly sworn, on oath, sav that I am one 
of the defendants in the above cause and 1 deny that I am indebted to 
the plaintiff Robert H. McNeill in the sum of .$427.10 with interest 
or in any other sum whatever, but have a just defense to the said 
entire claim by reason of the following facts; to-wit: That since the 
tiling and signing of said bond for a supersedeas plaintiff McNeill 
through his attorney, when asked to sign a stipulation for further 
time to prepare and submit a bill of acceptance, which had lapsed 
by a mistake of the senior counsel, Mr. Davis, in the date set. refused 
to so stipulate, and caused at once to be certified to the Court of Ap- 

t °f ," unlt> '. a - a defective record so as to have the 
appea dismissed, and deprived this deponent of the benefit of the 
appeal and rehearing, upon which condition he signed said bond, 
wh ch act was for the purpose of forcing said suretv arbitrarily in 

amotmT^f '^ c ? n , dltlon on "' t ' lch he signed the bond to pav the full 

S L hrnnl, JU<3gme a lntereSt and P° StS - f °r which this 
action is brought on said judgment. 
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2. And this defendant Rav further on oath says that this action 
is on a judgment procured by fraud in its inception, as shown by the 
record and documents; that said plaintiff McNeill in order to gain the 
confidence and get business from the Company defendant through 
said Engle, signed an agreement in writing requiring said McNeill to 
submit to said Engle, defendant, his services that the compensation 

therefor might be fixed by and between said Engle and said 

21 McNeill, and should be so fixed in writing. And that said 
McNeill, defendant, deceived said Engle and Company and 

ignored said agreement and broke the confidence and arbitrarily fixed 
his own price and brought suit on the quantum meruit, thereby ignor¬ 
ing the agreement by which he gained the confidence of the Company 
and said Engle and by which he obtained business from them. 

3. By reason of which facts said judgment was procured by fraud 
in its inception; the moment he began the action the fraud was com¬ 
mitted, by reason of the premises the defendant, says on oath that he 
denies thatjie is indebted to the plaintiff, Robert H. McNeill in the 
sum of $427.10 with interest or in any other sum whatever, but have 
a just defense to the said entire claim bv reason of the foregoing facts. 
Wherefore defendant prays for a judgment releasing him on said 
bond, and that plaintiff McNeill take nothing by this action and that 
defendant Ray recover his costs in this action*against said plaintiff 
McNeill. 

G. W. RAY. 

and sworn to before me this 15th day of February, 

MAUDE A. FREEMAN, 

Notary Public. 

Motion for Judgment . 

Filed February 18, 1918. 

****** 

Now comes the plaintiff by Janies W. McNeill, Esq., his attorney, 
and moves the court for judgment against all of the defendants as 
claimed in the declaration, for want of sufficient affidavit of 

22 defense in support of the pleas of the said defendants filed 
herein. 

JAMES W. McNEILL, 

Attorney for Plaintiff. 

To George S. Engle, American Electric Elementary Company a 
corporation, and George W. Ray, Defendants. 

Gentlemen : Please take notice that I will call the above motion 
to the attention of the Court on Friday, March 1st, 1918, at 10 
o clock A. M. or as soon thereafter as counsel can be heard, and that 
I have this day entered said motion on the motion calendar 

JAMES W. McNEILL, 

Attorney for Plaintiff. 


Subscribed 

1918. 

[seal.] 
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Supreme Court of the District of Columbia. 

Friday, March 1st, 1918. 

JuS°p n ree?d“ng ed P 1 '™*"' *° adj °' ,rnment ' Hon - William Hite, 


l pon consideration of the motion of plaintiff filed herein for 

33SST2 oide^d' e ( . de / end . ants > for ", a '» of a sufficient affidavit of 
considereH L u, d | '“.rT '? 0,10n be K ran,ed Wherefore, it is 
rtf l^n,, u A J amtlff herein recover of the defendants the sum 
of hour Hundred Twenty-seven Dollars and ten cents icn „.;*k 

interest on $385.00 thereof from the 16^ da " of Julv a^ D Vq - 
and on $42.10 balance thereof from the 6th dav of December 1917’ 
togethec w.th costs of suit to be taxed by the clerk and have execuhon 

23 Notice of Appeal. 

Filed March 5, 1918. 

******* 

To Robert H. McNeill, defendant, and Janies McNeill, his attorney: 

Km 1 ?, r° ti0? ’i ' h i at 4 on „ Frida y next, the 8th dav of March A D 
ten ° ( ^ A. or soon as can he heard the defendant* 

Will claim an appeal in open Court from the Judgment in |S,i 
against them, and will present a supersedeas bond in the f 

“S D - c -" m ■««.»: *, 

GEORGE S. ENGLE, 

Attorney for Defendants. 

Memoranda m. 

March 8, 1918.—Supersedeas bond approved and filed. 

Assignments of Error. 

Filed March 25, 1918. 

The Court erred, as follows: * * 

L In overruling the demurrer to the declaration 

o' " de ">' ln « ,he defendants’ motion for stav of prosecution 

ar ' vms "" "»“»f-'wSSJSfc lh . 

4. In rendering judgment upon the plaintiff’s «ai<t 
24 5. In rendering judgment against the defendants Cin 

GEO. S. ENGLE, 

Washington, D. C., March 21, 1918. AH ° rney for De fronts. 
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, Appellants Designation of Record. 

Filed March 25, 1918. 

******* 

To the Clerk of the said Court: 

The following is hereby designated to constitute the Transcript of 
Kecord on the appeal of the defendants to The Court of Appeals, of 
the District of Columbia, in the above entitled causer 

1. Declaration and accompanying affidavit 

2. Demurrer to declaration. 

*1. Judgment overruling demurrer. 

4. Motion for stay of prosecution. 

5. Order denying same. 

6. Plea of defendants, Engle and American Elementary Electric 

Company, and accompanying affidavit. J 

7. Plea of defendant Kay, and accompanying affidavit 

8. Judgment. 

th^reoi! em0raridUln ° f appeal and a PP roval supersedeas bond 
10. This memorandum. 

GEO. S. ENGLE, 

. Attorney for Defendants. 

Washington, D. C., March 21, 1918. 
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Appellee s Designation of Record. 
Filed March 27, 1918. 


To the Clerk of said Court: 

In a dd ition to the designation to constitute the transcript of record 
on the appeal of the ahove named defendants to the Court of Appeals 

the* following - ° f C ° Umbla ’ in the above entitled cause, please include 

“ “ »“• " d 

. 2. Motion for judgment. 

JAMES W. McNEILL, 

Washington, D. C., March 26, 1918. Attorne y f or Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Y oung, Clerk of the Supreme Court of the District of 

Kmdulvff Z Ufy t ‘ he { Z g0mg Pages numbered fto 2? 

both inclusive, to be a true and correct transcript of the record, ac- 
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GEORGE S. ENGLE ET AL. VS. ROBERT H. MC NEILL. 


cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>0881 at Law,' wherein Robert H. 
McNeill is Plaintiff and George S. Engle, et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in skid District, this 2nd 
day of April, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No 
3176. George S. Engle et al., appellants, vs. Robert H. McNeill. 
Court of Appeals, District of Columbia. Filed Apr. 22, 1918. Henry 
W. Hodges, clerk. J 
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(Court of Appeals 
of tl|? SHstrirt of (Columbia 

OCTOBER TERM, 1918 

No. 3176 

GEORGE S. ENGLE, American Elementary Electric 
Company, a Corporation, and 

GEORGE W. RAY, Appellants 

vs. 

ROBERT H. McNEILL 

Brief of Appellants 

Appeal from the Supreme Court of the District 

of Columbia 

SURETY 

Nil Debit Plea 

Under Such a Plea Fraud May Be Shown 

A judgment will not be permitted against a surety or an 
appeal bond where the existence of an actual appeal was 
denied. 


Brandt on suretyship, sec. 586. 
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The supersedeas bond operated as a stay of proceedings 
on the judgment pending the appeal, and when the time ex¬ 
pired for perfecting the appeal, the Appellee’s remedy was 
to proceed on the judgment, and if special damages could be 
shown by reason and delay could hold the surety only for 
such special damage. 


JURISDICTION 

Our high regard for the wisdom and integrity shown by 
this Court in its judicial determination of the past, prompts 
us to humbly submit for their consideration the question of 
its exercising jurisdiction to issue a mandate in a proceed¬ 
ing in the lower court which had never been removed by 
appeal and docketed in this court. 

The mere right to appeal was all that was secured in the 
lower Court, but the right was lost, which left the case in 
the lower Court where it began; with no obstruction in the 
way of Plaintiff McNeill to proceed on his judgment. 

This is in accord with the established principles of Com. 
law and equity in proceedings to invoke the aid of the 
higher courts which acquire jurisdiction by Writ of Error, 
Certiorari, Appeal, and in the exercise of Supervisory pow¬ 
ers: Mandamus, Writ of Prohibition, Injunction, etc. 

No surety signs such an appeal bond with the intent to 
pay the judgment without an actual appeal; 

The surety looks into the merits of the issue and takes 
the risk on appeal. 

Equity will not allow him to be circumvented by the par¬ 
ties to the action or either of them into arbitrarily paying 
the judgment by their acts depriving him of the appeal for 
which he signed the bond! 

MISTAKE OF FACT 

“Whether made by the Court or one of the parties, have 
been successfully employed as grounds for obtaining the in- 
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terposition of Courts of Equity and securing the relief of 
the party injured by the mistake. 

Freeman on Judgments, sec. 500. 

The Judgment Creditor could have held the surety by 
stipulation for an appeal, but he could not take the appeal 
by filing transcript and docketing it. 

Brandt, vol. 2, sec. 537. 

Question? Would a rule of Court be valid, if against the 
established principles in common law and equity in Judicial 
procedure ? 

The act of the creditor which injures the surety, or in¬ 
creases his risk, or exposes him to a greater liability must 
be some act which the law does not sanction. 

Brandt, sec. 255. 

COLLATERAL ATTACK 

A judgment may be impeached by third parties, not a 
party or privy to the action, such as sureties, when it is a 
fraudulent judgment. 

Bigelow on Estoppel, p. 238. 

Great Falls Mf’ng Co. vs. Geo. O. Worster, et. al., 
45 b. H. P. 110. 

Herman on Estoppel, vol. 1, p. 141, sec. 130. 

JURISDICTION 

When McNeill on the 25th day of May, 1914, signed the 
agreement with Engle that his compensation for further ser¬ 
vices should be agreed upon in writing by and between them, 
he stipulated away his right to sue in Court; or force the 
defendants into Court; by so doing he imposed upon the 
Court. 
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MCNEILL'S CONSCIENCE 


This act was on his conscience all the way down the pro¬ 
cedure to judgment. 

In “White & Tudor’s Leading Cases in Equity, p. 1333, 
I quote the language of the writer: 

“It has been justly said, that where application is 
made for relief against a judgment, the Province of the 
Chancellor is to test the conscience of the parties and 
not the legality of the judgment, nor to correct the er¬ 
rors that may have been committed by the Court.” 

Not bound to set up the Equitable Defense for specific 
performance, in an action at law. 

In such a sham demand the defendants could let the pro¬ 
ceedings go to a judgment at law and file their bill in equity 
for relief. 

Lorraine et. al., vs. Lang, 6 Cal. p. 452. 

$400.00 CLAIM 

W hen the Equity Court decrees a specific performance 
by McNeill of his agreement in writing, he will never make 
any claims to compensation for services to be agreed ujxm 
in writing as he well knows that on the 25th of May, 1914, 
he was paid $50 in full to complete the matter before Audi¬ 
tor Dent which he failed to do. As to the hundred dollar 
claim, he knows that to be a pure fabrication shut out bv the 
statute of Frauds, enacted to prevent perjury. 

STATUTE OF FRAUDS 

Meaning of the words: “To be performed within the 
year.” 

W here an agreement to act as solicitor for an insurance 
company it was held to be within the statute, for the fair 
inference from the circumstances being that the parties 
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contemplated that the performance of the contract should 
occupy more than a year. 

Fifth Ed’n of Brown on Statute of Frauds, sec. 282 
and note. 

A parole contract for personal service for a longer period 
than one year is within the Statute of Frauds. 

Mayer vs. Roberts, 46 Arkansas, p. 80, held not evi¬ 
dence to warrant the verdict. 

The contract is invalid and cannot be taken advantage of. 

Brown on Statute of Frauds, sec. 272. 

PLEADING AN EOUITABLE DEFENSE 

In a case where the defendant had an equitable defense, 
and pleaded it in the law court and afterwards withdrew it 
and suffered judgment to be taken against him, he was al¬ 
lowed in a subsequent suit in Equity to compel the specific 
performance of the contract. 

Freeman on Judgments, sec. 281. 

Lorraine vs. Long, 6 Cal. 452. 

“Ten years later it was said that this decision Ins been 
acquiesced in and acted on as settled law by the profession 
from the time it was rendered, and so far as we are advised 
its correctness has never been the subject of judicial doubt." 

Freeman, vol. 1, 4th Ed’n., sec. 231. 

This is an action on a judgment, and the defense may 
show that the judgment was obtained by fraud. 

Lawrence vs. Jarvis, 32 Ill. 305. 
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As between the parties to the action a judgment fraudu¬ 
lently obtained will be set aside and held for naught when 
the fraud is made to appear. 

Freeman on Judgments, vol. 2, sec. 509, p. 901. 

In New York, the doctrine is that there may be such 
fraud upon a tribunal and upon the opposite party in judi¬ 
cial proceedings as will vitiate a judgment obtained thereby. 

Herman on Estoppel, p. 669 and note 2. 

And the fraud in such case is made up of the same con¬ 
stituents as is fraud in any other case, there must be fraud¬ 
ulent representations designed and intended to mislead with 
knowledge of falsity and resulting in damaging deception. 

Herman on Estoppel, p. 609. 

In Iowa the doctrine is declared to be that fraud in ob¬ 
taining a judgment may be pleaded to an action on the 
judgment. 

Herman, p. 669. 

Herman, p. 589, sec. 492. 

The American doctrine is, that the judgment may be 
avoided if founded in fraud, or that the Court did not have 
jurisdiction. 

Herman on Estoppel, p. 590, sec. 493. 

While you cannot retry the merits it may be impeached 
for fraud. 

The maxim that fraud vitiates everything is applicable to 
judgments. 


Freeman, vol. 1, 4th Ed’n., sec. 99. 



FRAUD IN OBTAINING JUDGMENT 

The text writer says: “It is a general rule too familiar 
to require any citation of authorities in its support, that a 
judgment either of a legal or equitable tribunal may be in 

effect vacated by a Court of Equity if it was obtained by 
fraud.” 

Freeman on Judgments, p. 859, sec. 489. 

EQUITY INTERFERENCE 

The Jurisdiction of Equity to interfere in any way or to 
any extent with proceedings at law, though it excited the 
jealousy of the common law judges and was hotly con¬ 
tested, has been well established for nearly three centuries. 

117 U. S., p. 665. 

Freeman on Judgments, sec. 484a, note 6. 

No legal right can be founded upon an act of fraud. 
Dunlap & Co. vs. Cody, 31 Iowa, 263. 

It may be laid down as a general principle, that when¬ 
ever an act is done in fraud um legis, it cannot be the basis 
of a suit in the courts of a country whose laws are at¬ 
tempted to be infringed.” 31 Iowa, 268, Dunlap vs. Cody. 

FRAUDULENT JUDGMENT 
RULE 

Judgment obtained by fraud may be impeached. 

Not that a judgment may be impeached for fraud. 

Obtained by fraud means this, to-wit; Endeavor to alter 
rights bv deception touching motives, or by circumvention 
not touching motives. 

The first named wrong in the definition, “deception” im¬ 
plies some transaction, like an agreement between the 
w rongdoer and the party wronged. Bigelow on Eslopocl, 
6th Ed’n, p. 242. 
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In Young vs. Reynolds, 4th Md., p. 376, the Court says: 
“In all cases where a judgment is obtained at law, because 
certain Equities cognizable in a Court of Equity, cannot l : 
availed of at law, Equity will enjoin the execution of the 
judgment until right and justice be done between the par¬ 
ties. There can be no principle of Res Judicati applied in 
such cases.” 

In McCurvy vs. Robinson, 23d Ga., 324, the Court held: 
That the equitable right or title to land could not be set up 
in a court of law, and therefore the Court below erred in 
dismissing the bill in Equity. 

In Ross vs. Harper, 99 Mass., R., the Court says: “The 
Judge who heard the case has decided that the suit at law 
could not be prosecuted consistently with the Equitable 
rights of the Plaintiff in this suit and must have based his 
decree upon that finding.” 

In llollingshead vs. McKenzie, 8 Ga., 459, the 
Court in delivering opinion, says: “It is contended, 
that as judgment has been obtained in a suit at law, in which 
the matter alleged in this bill may have been set up by way 
of defense that Equity has no jurisdiction, but the true rule 
we understand to be this: that it is not enough, that there is 
a remedy at law’ to make such a plea a good bar to a pro¬ 
ceeding in Chancery—it must be shown that it was as prac¬ 
tical and as efficient to the ends of justice and its prompt 
administration, as the remedy in Equity. Besides frauds 
and trusts are peculiarly within the jurisdiction of the 
Chancery Courts.” 

The object of a Court of Equity is to prevent an unfair 
use being made of a process of a court of law in order to 
deprive a party of his just rights or to subject him to unjust 
vexation or injury which is wholly irremediable by a court 
of law. 

Story’s Equity Jurisprudence, vol. 2, sec’s 876-877 
and 874. 
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Where no indebtedness exists notwithstanding the judg¬ 
ment, Courts of Equity give a speedy remedy. 

Story Cited, sec. 876. 

IMPEACHMENT OF JUDGMENT FOR FRAUD 

A party to a judgment may move that it be vacated, or 
piosecute an appeal or writ of error, or maintain a suit in 
Equity to enjoin its enforcement. 

Freeman on Judgments, 4th Ed’n, vol. 2, sec. 334, 

p. 608. 

Although a final judgment, the injunction seeks to pre¬ 
vent a meditated wrong. 

Story’s E. J., 13th Ed’n, vol. 2, p. 182-3 , sec’s 
862-3-4. 


Respectfully submitted, 

Geo. Engle, 

Attorney for Appellants. 
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IN THE COURT OF APPEALS 
OF THE DISTRICT OF COLUMBIA 

October Term, 1918 

No. 3176 

GEORGE S. ENGLE, AMERICAN ELEMEN¬ 
TARY ELECTRIC COMPANY, A CORPO¬ 
RATION, AND GEORGE W. RAY, AP¬ 
PELLANTS, 

vs. 

ROBERT H. McNEILL, APPELLEE 
BRIEF FOR APPELLEE 


STATEMENT 

This is an appeal from a money judgment of the 
Supreme Court of the District of Columbia on a 
supersedeas bond under the seventy-third rule of 
said Court. 

ARGUMENT 

The declaration contains all the necessary aver¬ 
ments and is supported by such an affidavit as is re¬ 
quired by the seventy-third rule and hence the 
granting of judgment on motion was proper be¬ 
cause the pleas and affidavits of defense were in¬ 
sufficient in that they did not question any of the 
facts upon which the right to recover is based; that is, 
they did not question and in effect admitted the 
allegations of the declaration relative to all the 
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record of facts including the giving of the bond, the 
affirmance of the judgment, and that the latter re¬ 
mained unsatisfied and in full force. The pleas of 
the defendants (appellants here) and the affidavits 
in support thereof were irresponsive, immaterial 
and irrelevant to the facts alleged in the declara¬ 
tion and the affidavit of merit in support thereof. 

The judgment appealed from is in the sum 
of $427.10 with interest on $385 thereof from the 
16th day of July, 1917, and on $42.10, the balance 
thereof from the 6th day of December, 1917, to¬ 
gether with costs of suit to be taxed by the Clerk, 
being the amount of the judgment in the suit in 
which the supersedeas bond was given, and was 
rendered on the theory that the measure of dam¬ 
ages in a suit for a breach of a supersedeas bond in 
case of an appeal from a monev judgment is the 
amount of the judgment appealed from with just 
damages for delay (i. e., interest) and costs, as in 
this case the condition of the bond is— 

Now, therefore, the condition of this obliga¬ 
tion is such, 

“ 1 hat if the above-named (ieorge S. Engle 
and American Elementary Electric Company, 
a corporation, shall prosecute said appeal to 
effect, and answer all damages and costs if they 
shall fail to make good their plea, then this obli¬ 
gation shall be void; otherwise, the same shall 
be and remain in full force and virtue/’ 

The judgment rendered against the defendants 
( appellants here) in the Supreme Court of the Dis¬ 
trict of Columbia in favor of the plaintiff (appellee) 
was on a supersedeas bond in the penalty of $600 
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from which they prosecute this appeal. The ques¬ 
tions of law presented on this appeal are substan¬ 
tially the same as those raised in the case of the 
Bankers Surety Company vs. Security Trust Com¬ 
pany reported in D. C. appeals, 39, 354, wherein this 
court held the following: 

t 

“A surety on a supersedeas bond given on 
appeal from a money judgment, and condi¬ 
tioned upon the prosecution of the appeal to 
effect, and the appellant payment of all dam¬ 
ages and costs if he failed to make good his 
plea, is liable, upon affirmance, for the amount 
of the judgment, although no effort has been 
made to enforce it. and’the appellants assets 
have not been impaired since appeal.” 

In support of the doctrine quoted above, this 
court, by Mr. Justice Robb, who delivered the 
opinion, cited the following authorities: 

Fulton vs. Fletcher. 12 App. D. C. 4. 

Catlett vs. Brodie, 9 Wheat. 553, 6 L. ed. 158. 

Kountze vs. Omaha Hotel Co., 107 U S 
379.386. , ‘ *' 

Babbitt vs. Finn (Babbitt vs. Shields), 101 
U. S., 7. 

Tarr vs. Rosenstein, 3 C. C. A. 466, c U S 
. App., 197. 53 Fed., 112. ‘ 5 

Davis vs. Patrick, 6 C. C. A., 632; 12 U. S. 

App., 629: 57 Fed., 909; and a number of other • 
authorities. 

In the case of Babbitt vs. Finn (Babbitt vs. 
Shields) 101 U. S., 7, the court said: 
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“As between the obligors and obligees all 
the obligors are principal debtors, though as 
between each other they may have the rights 
and remedies resulting from the relations of 
principal and surety. 

“* * * It is not necessary, in order to charge 
the sureties in an appeal bond, that an execu¬ 
tion on the judgment recovered in the appel¬ 
late court should be issued against the princi¬ 
pal. When they execute the bond they assume 
the obligation that they will answer all dam¬ 
ages and costs if the principal fails to prose¬ 
cute his appeal to effect and make his plea good, 
from which it follows that if the judgment is 
affirmed by the appellate court, either directly 
or by a mandate sent down to the subordinate 
court, the sureties proprio vigorc become liable 
to the same extent as the principal obligor.” 

A cursory examination of the Transcript of 
Record on appeal in this case will, in my judgment, 
fully satisfy the court that there is not the slightest 
foundation for the contention of counsel for ap¬ 
pellants that the original judgment rendered in 
favor of the plaintiff superseded by the bond sued 
.on in this case, was obtained by fraud, or that the 
appellants were denied any legal right, and I re¬ 
spectfully request the court to examine the record 
to ascertain the absolute and reckless baselessness 
of this charge. 


CONCLUSION 

That liability on a supersedeas appeal bond in ap¬ 
peals from money judgments or decrees for the pay- 
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ment of money extends, in cases of affirmance to 

frlTT' °' ' h ' jU<lKmCTt ° r d '"« »PPeal,d 
•Ml, has been accepted for many years past. P 

O allow a surety to escape liability on the 

would h t de , fenSe b> ' appe,lants ^ this cause 

and confu ,S . su, ™ itted « to introduce uncertainty 
and confusion in the matter of liability on appeal 

pra n ctL a l t0 T 1StUrb a SCtt,ed and -tisfactory 
practice prevailing , n this jurisdiction, while an 

rfcoZTl th 7' Udgment wil1 P'-e this court on 
record in line with the established cases 

I respectfully urge, therefore, that in any view 
which may be taken of the matters and things pre- 
sented on this record, the judgment of the court 

ss L n ^:r v ' nty -' h,>d “ 


Respectfully submitted, 

James w. McNeill, 

Attorney for Appellee. 
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